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Black Warrior RIVERKEEPER®  
712 37th Street South 
Birmingham, AL 35222 
Tel: (205) 458-0095 
Fax: (205) 458-0094 
edillard@blackwarriorriver.org  
www.BlackWarriorRiver.org  

Lisa P. Jackson, Administrator 
US EPA Headquarters 
Ariel Rios Building 
1200 Pennsylvania Avenue, NW 
Washington, D. C. 20460 
 
Via Email only rcra-docket@epa.gov  
 
Re: Docket ID No. EPA-HQ-RCRA-2009-0640 
 Proposed Regulation of Coal Combustion Residuals under RCRA 
 
Dear Administrator Jackson: 

Black Warrior Riverkeeper, Inc. (“BWRk”) submits these comments in response to EPA’s 
proposal to regulate coal combustion residuals (“CCRs”) under the Resource Conservation and 
Recovery Act (“RCRA”) to address the disposal of CCRs generated from the combustion of coal at 
electric utilities and independent power producers.   BWRk is a non-profit organization whose mission is 
to protect and restore the Black Warrior River and its tributaries.  With over 95 active coal mines in the 
Black Warrior River watershed in Alabama, we well understand the impact that both coal mining and 
coal use have on water quality.  The presence of three vast surface impoundments containing CCRs in 
our watershed make the safe and appropriate regulation of CCRs a critical issue for our health and 
future. 

The surface impoundments are at three of Alabama Power Company’s coal-fired power plants 
near the Black Warrior River and its tributaries: Miller Steam Plant, Gorgas Steam Plant and Greene 
County Steam Plant. These steam plants are recognized as among the dirtiest nationwide.  Miller Steam 
Plant, on the Locust Fork of the Black Warrior, emitted more mercury in 2007 than any other coal-fired 
power plant in the country, according to EPA data compiled by the Environmental Integrity Project. 
Gorgas Steam Plant ranked 28th in this category (Total Mercury Pounds Emitted: 2007).  In the category 
of "Top 50 US Power Plant Mercury Emitters by Pounds per GWh: 2007" Greene County Steam Plant 
ranked 8th, Miller Steam Plant ranked 15th, and Gorgas Steam Plant ranked 19th.  The ash 
impoundments at each of these facilities are unlined and largely unregulated.1

                                                 
1 Alabama Power has NPDES permits issued by the Alabama Department of Environmental Management (“ADEM”) for 
each of the three facilities AL0027146 (Miller); AL0002909 (Gorgas); and AL0002917 (Greene County).   These permits, 
while regulating wastewater discharges from the ash ponds into the receiving streams, do not address testing or monitoring or 
regulation of the constituents retained in the surface impoundments. 
 

  To our knowledge, there  
is no groundwater monitoring being regularly performed at any of them.  The only groundwater testing 
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and monitoring apparent and available in the ADEM electronic permit files is in response to specific 
spills, not as a regular component of an environmental compliance plan.   

 
The Black Warrior River and its tributaries are a tremendous natural resource for the area.  The 

National Park Service has rated the Black Warrior’s three forks in the top 2% of United States streams 
for “outstandingly remarkable values.”  The river’s Sipsey Fork is Alabama’s only federally designated 
Wild and Scenic River.  The Black Warrior River watershed is home to 127 freshwater fish species (3 of 
which are federally listed as endangered), 46 species of mussels (5 of which are federally listed as 
endangered), 15 turtle species (1 of which is federally listed as threatened), an endangered snail, and 
numerous other aquatic animals.  The three forks of the Black Warrior River supply around half the 
drinking water for the Birmingham area, Alabama’s largest population center.  The upper Black Warrior 
River, which is downstream of Miller and Gorgas, supplies drinking water to large areas in Jefferson 
County (the most populous county in the state), the city of Bessemer, and more.  The Black Warrior 
River watershed is a popular destination for outdoor recreation of all kinds, including fishing, 
swimming, paddling and boating.  The river is also heavily relied upon for commercial navigation and 
industrial process water, making it a silent giant in the state's economy.    

             
The Gorgas Ash Pond Dam 

 
The Gorgas Ash Pond Dam is located on Rattlesnake Creek, a tributary of the river’s Mulberry 

Fork, and constructed of dirt and rock.  This impoundment was first put into service in 1954.  It has been 
expanded twice, first in 1979 and again 2007.  According to Alabama Power, it is not known whether 
licensed engineers were involved in its initial construction.  When it was last measured in 2009, the 
impoundment covered 420 acres and had the capacity to store approximately 17,342,755 cubic yards of 
ash.  The dam for the impoundment is measured to be 140 feet high and it is sited on Rattlesnake Creek 
just prior to its confluence with the Mulberry Fork.  According to the National Inventory of Dams 
(“NID”) database, the Gorgas Ash Pond is rated a “significant hazard,” that is its failure would lead not 
only to possible loss of life but to likely significant environmental and economic damage.2  No federal 
or state agency regulates the Gorgas Ash Pond Dam; no federal or state agency currently inspects or 
evaluates the Gorgas Ash Pond Dam.3

                                                 
2 For the two impoundments assigned an NID rating, the assigner of the rating is listed as “Alabama.” There is no indication 
which state agency assigned the rating or what basis the agency may have used to evaluate the risk and assign the rating.  All 
the factual information provided about the Gorgas, Miller and Greene County impoundments is based upon a survey 
completed by Alabama Power March 26, 2009 in response to an EPA survey.  
 
3 As part of EPA's ongoing national effort to assess the management of CCRs, it has recently assessed the structural integrity 
of many impoundments and similar management units containing CCRs at electric utilities.  However, an occasional isolated 
assessment is obviously not as effective as a systematic governmental inspection and regulation program. 
 

 
 
Because of both agricultural and industrial pollution, the Mulberry Fork has less aquatic 

biodiversity than the other two Black Warrior forks.  However, it is home for the many residents who 
live there and the site of significant recreational use by the community.  Many nearby residents swim, 
boat and fish in the area.  Fisherman cast lures and nets in the very slough where the Gorgas Ash Pond 
discharges. 

 
The Miller Ash Pond Dam 
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 The Miller Ash Pond Dam, which is an earthen berm, is located on a hillside adjacent to the 
Locust Fork of the Black Warrior River.  This impoundment was placed in service in 1978.  When it 
was last measured in 2009, the impoundment covered 341 acres and had the capacity to store 
approximately 21,951,362 cubic yards of ash.  The dam for the impoundment was measured to be 170 
feet high.  According to the National Inventory of Dams (“NID”) database, the Miller Ash Pond is rated 
a “low hazard,” which means that its failure would most probably not lead to loss of life but would result 
in significant environmental and economic damage.  No federal or state agency currently regulates the 
Miller Ash Pond Dam; no federal or state agency inspects or evaluates the Miller Ash Pond Dam. 
 
 Upriver of the Miller Ash Pond Dam, the Locust Fork is one of Alabama’s longest remaining 
free-flowing rivers. Just upstream of Miller, the Locust Fork enters the upstream end of Bankhead Lake, 
a riverine impoundment created by Bankhead Dam far downstream.  The Locust Fork around Miller is a 
remote and scenic stretch of mostly forested river where wildlife is common.   This area is home to a 
number of residents, has several boat launches, and is the site of significant recreational usage including 
fishing at the mouth of the unnamed tributary where the ash pond discharges. 
 

Upon information and belief, the Miller Ash Pond Dam is constructed on top of the headwaters 
of an unnamed tributary to the Locust.  As a result, there is a constant seep from the toe of the dam, 
which allows not only the migration of pollutants into the adjacent wetlands, unnamed tributary and he 
Locust Fork but also has the potential to undermine and destabilize the base of the dam.   
 

The Greene County Ash Pond 
 
 The Greene County Ash Pond, an earthen berm enclosing the entire ash disposal area, is located 
on a bend of the lower Black Warrior River.  The impoundment was placed in service in 1964 and 
expanded in 1996.  It is not known whether licensed engineers were involved in its initial construction.  
When it was last measured in 2009, the impoundment covered 474 acres and had the capacity to store 
approximately 8,600,000 cubic yards of ash.  The dam for the impoundment was measured to be 25 feet 
high.  The Greene County Ash Pond is not listed in the NID database, perhaps because by construction 
and location it is less of a dam and more of a vast bermed disposal area.  No federal or state agency 
currently regulates the Greene County Ash Pond; no federal or state agency regularly inspects or 
evaluates the Greene County Ash Pond. 
 
 This bend in the river is the site of numerous wetlands, a number of which border the disposal 
area. Upon information and belief, the Greene County Ash Pond is constructed on wetlands, creating yet 
another complication.  The unmonitored migration of water from the unlined ash pond to the wetlands 
and then to ground and surface water is a very real possibility.  The lower Black Warrior is a treasure 
trove of fossils dating from the Cretaceous Period and a popular area for geology buffs .  Like the 
Mulberry and Locust Forks, it is the site of significant recreational use and also subsistence fishing. 

 
Comments and Conclusions 

In January 2009, the Institute of Southern Studies compiled a list of the 100 most polluting coal 
plants in the United States in terms of coal combustion waste stored in surface impoundments.4

                                                 
4 “Coal's ticking timebomb: Could disaster strike a coal ash dump near you?," Institute for Southern Studies, January 4, 2009. 

  The 
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data came from the EPA's Toxics Release Inventory (TRI) for 2006, the most recent year available.  
Gorgas Steam Plant ranked number 7 on the list, with 2,888,290 pounds of coal combustion waste 
released to surface impoundments in 2006.  Miller Steam Plant ranked number 15 on the list, with 
2,160,349 pounds of coal combustion waste released to surface impoundments in 2006.  Greene County 
Steam Plant ranked number 30 on the list, with 1,343,973 pounds of coal combustion waste released to 
surface impoundments in 2006. 

We are understandably concerned about the presence and proximity of these huge surface 
impoundments to the Black Warrior River and its tributaries.  A breach at Miller or Gorgas would 
release a tidal wave of CCRs and contaminated water that would inundate and devastate wetlands, 
streams and rivers for years to come, harming habitat, aquatic life, water quality, and all the recreational 
uses of the river.  While a slightly less dramatic threat because of its flatter topography, the Greene 
County Ash Dam would contaminate the area’s streams and sensitive wetlands with similar devastation.  
The very size of the three Alabama impoundments suggests that such any such breach or spill could 
dwarf the size of the catastrophic TVA Kingston release.5

 While these three surface impoundments of CCRs present a clear and immediate threat to the 
Black Warrior, that threat is now exacerbated by the installation of scrubbers at two of the three steam 
plants.  Currently, Miller Steam Plant has three scrubbers on its four smokestacks and by early 2011 will 
have scrubbers on all stacks.  While scrubbers have been partially installed at Gorgas, Alabama Power 
continues to study a different solution for the older parts of that facility as well as for Greene County 
Steam Plant.  While helping to reduce air pollution, the use of the scrubbers means the capture of even 
more toxic pollutants in CCRs for disposal in surface impoundments.  To cite EPA’s Mercury Roadmap, 
we believe one environmental problem (air pollution) is merely being traded for another (increased 
capture of CCRs that are stored in surface impoundments for “treatment” and then discharged to local 
waterways).

 
 

6

A review of the near identical permits for the three facilities demonstrates a disturbing lack of 
requirements to protect the public’s health.  For the wastewater discharge from these three coal ash 
ponds, the only parameters subject to permit limits are pH, oil and grease and total suspended solids.  
The three facilities are also required to conduct toxicity testing by the permit terms.  Additionally, Miller 
Steam Plant has a permit limit for zinc.  Those are the only limits imposed by the permits, even though 
coal ash is known to contain heavy metals and other toxic pollutants.  Without adequate monitoring, 

 
 

You might expect that, with the increased pollutant loads in the coal slurry as a result of the 
scrubbers, the relevant state NPDES permits are being modified to include ever more stringent 
monitoring requirements and discharge limitations.  They are not.  In fact, ADEM monitors or limits 
very few pollutants known to be constituents of coal ash by the terms of the NPDES permits it has 
written for the three steam plants in the watershed. 

 

                                                                                                                                                                         
 
5 Notwithstanding the very real risk of a catastrophic release, the Miller Ash Pond Dam is already harming local ecosystems.  
Pollutants present in the seepage and discharge from that coal ash pond have contributed to armoring on the receiving 
stream’s substrate.  A white substance has encased streambed rocks and sticks binding the substrate together; a black “finish” 
stains the armoring, obscuring the white and turning the streambed black.   
 
6EPA’s Roadmap for Mercury, http://www.epa.gov/mercury/pdfs/FINAL-Mercury-Roadmap-6-29.pdf 
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testing and discharge limitations for the wastewater discharges that occur daily from these plants in large 
volumes, the public’s health, water quality, and wildlife are  not being adequately protected.  Moreover, 
local residents whose health may be affected do not have sufficient information available to them in the 
permit regulatory files to determine whether the ash ponds may pose a risk to their health.        
 
 We believe the poor regulation of coal ash impoundments in Alabama offers a textbook case of 
why EPA must regulate CCRs as hazardous waste under Subtitle C of RCRA.  Without the stronger 
implementation and enforcement requirements of Subtitle C, public health and environmental protection 
in our state will continue to suffer, just as it does now.7

1. CCRs Are Hazardous Waste Within the Meaning of RCRA. 

  Currently, we are at the mercy of whatever 
Alabama Power chooses to do with their aging, unlined and largely unregulated impoundments.  
Moreover, our state agency ADEM does not write NPDES permits that protect the public’s health.  
Given the very real risks associated with CCRs, that is unacceptable.  EPA must promulgate stronger 
regulations that set out clear enforceable measures that protect the public’s health and the environment. 
 

 
In enacting RCRA, Congress sent “a clear and unambiguous message to the regulated 

community and the Environmental Protection Agency: reliance on land disposal of hazardous waste has 
resulted in an unacceptable risk to human health and the environment.”  See 1 H.R. Conf. Rep. 98-1133 
p. 3.  As a result, Congress observed “[l]and disposal should be used only as a last resort and only under 
conditions which are fully protective of human health and the environment.” 

 The dangers to human health and the environment resulting from exposure to CCRs are 
indisputable and well-documented.  As studies have progressed, not only risks but actual damages have 
been proven in numerous cases, representing a variety of situations.

Id. 
 

8

While RCRA does not include a statutory definition of “hazardous waste,” Congress authorized 
EPA to determine the criteria and characteristics for identifying a particular waste as “hazardous.”

  While Congress may not have 
understood that CCRs were hazardous when RCRA was enacted, there is absolutely no question today 
that these hazards exist; moreover, they can no longer be ignored.  EPA’s own data, not to mention the 
data obtained from various other scientific studies, establishes that coal ash poses a substantial present 
and potential threat to human health and the environment. 
 

9

                                                 
7 Because the requirements of Subtitle D regulations would be self-implementing and are phrased in terms of minimum 
requirements, we believe that regulating CCRs under Subtitle D affords operators too much flexibility and not enough 
oversight, which is one of the major flaws of the current regulatory scheme.  We also worry that Subtitle D regulation would 
further perpetuate the ineffective and inconsistent regulation of CCRs state-to-state.  
    

  
EPA regulations, in turn, provide that a waste is “hazardous” if it exhibits any one of four characteristics 

8 See  EPA’s Preamble to the Rule; see also Environmental Integrity Project “In Harm’s Way: Lack of Federal Coal Ash 
Regulation Endangers Americans and their Environment” (In Harm’s Way),  
http://www.environmentalintegrity.org/news_reports/documents/INHARMSWAY_FINAL3.pdf 
 
9 RCRA § 6903(5)(B). 
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of hazardous waste, one of which is toxicity.10  Moreover, EPA is required to list a solid waste as 
“hazardous” upon determining that the waste meets one of the four characteristics.11

•Arsenic was 1,800 times the federal safe drinking water standard, more than 3 times the 
threshold established for hazardous waste and over 76 times the level of previous leach tests; 

 
 
Because scientific data has determined that coal ash exhibits the characteristics of toxicity, EPA 

must list CCRs as a hazardous waste and regulate them under Subtitle C.   Concerned about the effect of 
more stringent air pollution controls on the toxicity of coal ash, EPA conducted a study in December 
2009 to characterize the leaching potential of certain toxic constituents in coal ash from coal-fired power 
plants with air pollution control technology. EPA report: “Characterization of Coal Combustion 
Residues from Electric Utilities--Leaching and Characterization Data”, December 2009, p. viii.  In 
previous studies, which relied on the test known as the Toxicity Characterization Leaching Procedure 
(TCLP), EPA determined that the amount of toxic material leaching from coal ash did not reach the 
required threshold necessary to characterize the waste as toxic.  However, in response to concerns raised 
by the National Academy of Science and EPA’s own Science Advisory Board about the accuracy of the 
TCLP test, the December 2009 study implemented new and improved methods that predict leaching 
potential with much greater reliability. 
 
 The results of the new study reveal high concentrations of toxic pollutants leaching from coal ash 
into the surrounding environment: 
 

•  Chromium was 73 times the federal safe drinking water standard, over 1.5 times the threshold 
for hazardous waste, and 124 times the level of previous leach tests; 
•  Selenium was 580 times the federal drinking water standard, 29 times the threshold for 
hazardous waste and nearly 66 times the level of previous leach tests; and 
•  Barium was 335 times the federal drinking water standard and almost 7 times the hazardous 
waste threshold.12

 
 

These findings by EPA correspond with the contaminants found in the proven and potential 
damage cases reported in EPA’s 2007 Coal Combustion Waste Damage Case Assessments, which 
includes cases of arsenic and selenium contamination of groundwater and surface water and ecological 
damage cause by selenium contamination.13  Contamination levels exceeding federal drinking water 
standards for arsenic, selenium, and lead have also been found at multiple coal ash disposal sites not yet 
considered by EPA.14

                                                 
10 40 C.F.R. § 261.3(2)(i).  
  
11 40 C.F.R. § 261.11(a)(1). 
 
12 Earthjustice report: “Failing the Test: The Unintended Consequences of Controlling Hazardous Air Pollutants from Coal-
Fired Power Plants,” By Lisa Evans (May 2010), p. 2.   
 
13 Id. p. 8. 
 

 
 

14 “In Harm’s Way,” http://www.environmentalintegrity.org/news_reports/documents/INHARMSWAY_FINAL3.pd 
 

http://www.environmentalintegrity.org/news_reports/documents/INHARMSWAY_FINAL3.pd�


 

7 
 

 In addition to arsenic, selenium, and lead, CCRs contain many other contaminants of 
environmental concern: mercury, antimony, chromium, cadmium, nickel, and beryllium.15  EPA itself 
has already recognized 67 proven and potential damage cases where maximum contaminant levels 
(MCLs) in drinking water have been exceeded and there has been serious harm to human health and the 
environment due to CCRs.16 Further investigation by outside organizations has identified 70 additional 
sites where groundwater or surface water has been poisoned by toxic pollutants from coal ash, bringing 
the tally up to at least 137 contaminated sites in 34 states.17

Residents of the communities that contain these waste sites suffer from indigestion, diarrhea, 
nausea and vomiting, worsening eyesight, and problems with mental focus and comprehension.

   
 

18  Long-
term exposure to the toxic pollutants found in coal ash can cause cancer, heart and lung damage, kidney 
disease, reproductive and gastrointestinal problems, birth defects, and interference with cognitive 
development.19

2. As Hazardous Waste, CCRs should be regulated under Subtitle C of RCRA.  

  Given the overwhelming scientific and anecdotal evidence establishing the toxicity of 
coal ash, it would be a grave injustice for EPA to ignore its own data and instead regulate this hazardous 
material as household garbage under Subtitle D.  Since CCRs exhibit the toxicity characteristics 
necessary to classify them as hazardous waste, EPA must regulate CCRs accordingly under Subtitle C. 

 

 
 The advantages of regulating CCRs under Subtitle C are many.  Enforcement is by the state and 
federal government, not merely by citizen suits.  Corrective action as well as closure are monitored by 
authorized states and EPA, rather than being “self-implementing.”  Appropriate financial assurances are 
imposed; permits are required; storage requirements are mandated.  Most significantly, the use of 
surface impoundments to store CCRs will be phased out, ending this huge risk to public health and 
the environment.  The beneficial use of encapsulated CCRs can and will continue.  Any “stigma” about 
the continued safe and appropriate use of CCRs can be countered by EPA, the relevant industries and by 
public information campaigns.  In fact, with the “wet” storage of CCRs discontinued, there will be 
increased opportunities for the beneficial use of CCRs.  
 
 Regulation of CCRs under Subtitle C is essential to protect groundwater, minimize exposure of 
the public to cancer-causing agents, and avoid future costs for both environmental and economic 
damage.  The benefits (up to $7.4 billion per year, according to current EPA estimates) far outweigh the 
projected costs (up to $1.5 billion per year).  Given all the available data that documents the hazards of 
CCRs, Subtitle C regulation is the only effective choice to protect human health and the environment.   

                                                 
15 EPA Proposed Rule, p. 24. 
 
16 Id. at p. 40. (Not underlined like one above.) 
 
17 “In Harm’s Way,” http://www.environmentalintegrity.org/news_reports/documents/INHARMSWAY_FINAL3.pd 
 
18 “Coal Ash: The toxic threat to our health and environment,” report from Physicians for Social Responsibility and 
Earthjustice, by Barbara Gottlieb with Steven G. Gilbert and Lisa Gollin Evans, September 2010 (Coal Ash), p. 18; see also 
“Coal Ash: The Hidden Story,” by Kristen Lombardi, Center for Public Integrity, February 19, 2009, available at: 
http://www.publicintegrity.org/articles/entry/1144/?utm_source=publicintegrity&utm_medium=related_heds&utm_campaign
=related_bottom. 
 
19 Coal Ash at 7. 
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  Alabama has a long and troubled history with the coal industry, which has regarded human and 
environmental injury as a natural and unavoidable cost of doing business rather than a conscious choice.  
We have the unfortunate distinction of being the last state to end the use of convict mine labor, where 
the sacrifice of the poorest and least powerful among us was regarded as merely inevitable and 
necessary.  The Bevill Amendment, which up until now has shielded CCRs from appropriate regulation 
under RCRA, bears the name of former Alabama Rep. Tom Bevill, who championed the amendment as 
a favor to the state’s coal industry.  Even today, our state regulatory agency ADEM is simply not up to 
the task of ensuring that the public interest (rather than the interests of coal companies and power 
producers) is paramount.  The unfortunate legacy of coal continues in other ways in Alabama today, as 
the citizens of Perry County are burdened with the disposal of toxic CCRs from the TVA Kingston spill.  
EPA acknowledges that it is too often the low-income and minority populations, like the citizens of 
Uniontown in Perry County who disproportionately shoulder the burden of coal-fired power plants and 
toxic ash impoundments.  The only way to begin to shift for that balance is for EPA to effectively 
regulate CCRs under Subtitle C.  

For the river, 

 
Nelson Brooke 
Riverkeeper 
 

 
John Kinney 
Enforcement Coordinator 
 

 
Eva Dillard 
Staff Attorney 
 
 
 


